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Employment Equality (Age) Regulations 2006

The TAEN Guides to the Age Regulations are primarily for individual employees, jobseekers and learners
and aim to give a simple, clear explanation. They are neither a legal opinion nor a statement of

Government views.

6 : Redundancy

Under the Regulations it is unlawful to select for redundancy on the basis of age.
But, controversially, age bands for determining levels of redundancy pay are

retained.

Selection for redundancy

Nevertheless, age is often an important
influence on selection, not least for those
with occupational pensions who can be
offered an early retirement package from
the age of 50 (55 from 2010) which is not
open to those under age 50 (see Guide 8
Pensions).

Selection for redundancy, using either a
LIFO (last in, first out) or FIFO (first in, first
out) approach can have an indirect age
discriminatory effect. Downsizing and de-
layering of management is often focused on
those in the second half of their careers — a
FIFO approach.

Alternatively, organisations which adopt a
LIFO (last in, first out) approach may
penalise younger employees because they
will have been the most recent arrivals. An
employer wishing to use either would have
to justify the practice as being in pursuit of a
legitimate aim if challenged.

Any challenge to redundancy selection will
depend on evidence about employer
procedures, explanations given, workforce
patterns and corroborating evidence about
human resource management in the
business.

Redundancy pay

Age and length of service continue to be
applied to redundancy pay calculations:

e The 20-year ceiling on the number of
years which have to be taken into
account in the calculation remains
unchanged.

e The former upper and lower age limits of
age 65 and age 18 for calculating the
period in work have been removed.

e Employers can maintain minimum
periods of work to qualify for
redundancy pay so that short-term
employees are excluded.

o There is no change in the existing age
bands for the multiplier used in the
calculations of statutory redundancy
pay. Employees aged under age 21
receive half a week’s pay for each year
of service; those aged 21-40 receive
one week’s pay; and those over age 41
receive one and a half week’s pay for
each year of service.

¢ In addition, a week’s pay is currently
capped at £290 per week for the
purpose of the calculation.
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The continued use of these age-related
multipliers may well be regarded as unfair
by those aged under 41. Government
lawyers believe it is compatible with the EU
Directive, though it represents a change on
the position taken during the consultations
about the Age Regulations. The argument
used to justify it is that older workers may
have greater difficulty finding a new job.

However there is no agreed position in law
on whether levels of redundancy pay are
primarily to recognise length of service or to
recognise potential financial difficulty post-
redundancy. The redundancy pay
conditions in the Age Regulations could be
challenged as incompatible with EU law.

Many employers pay more than the
statutory minimum for redundancy. They
may not use multiples which are in a
different ratio to the statutory minimum
bands or on different age bands. If these
are challenged the employer will have to
justify them or align them to the structure of
the statutory minimum.

Dismissal on grounds of age

This is unlawful. To bring a case it would be
necessary to prove that what had been
presented as a dismissal on grounds of
misconduct, poor performance or
redundancy, was in fact driven by age.

This will require assembling all relevant
evidence, as in cases of dismissal on
grounds of gender or ethnicity.

TAEN’s Guides

Along with other non-governmental
organisations, TAEN participated in over
five years of discussions and preparations
with the UK Government and others on the
transposition of the EU’s Equal Treatment
Directive 2000 (on which the Age
Regulations are based) into UK law.

TAEN’s Guides to the Regulations divide
them into a series of manageable, separate
chunks. There is overlap between the
topics. In some cases this is dealt with by
repetition in more than one guide. In other
cases there is cross reference from one
guide to another.
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This Guide has been produced by The Age and
Employment Network with funding from the
Department of Trade and Industry.

The content of this document is designed to
provide general information only. Whilst every
effort has been made to ensure that the
information provided is accurate, it does not
constitute legal or other professional advice.
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TAEN is a membership organisation whose
Members are drawn from across the labour
market. They include public, private and
voluntary sector employers and organisations,
Government agencies, business and regional
agencies, trades unions, law firms, employment
and career guidance service providers, research
and training bodies, professional institutes and
educational institutions.

For more information or details of our other
publications, please contact us or visit our
website:
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